
 

 

 

Excellus/Univera-2020 

 
Agent/Agency Application for Appointment  

** Attention Agents: Once your contracting has been received and processed by Ritter, Ritter Insurance 

Marketing will email you the link to complete your 2020 certifications through Miramar.  

 

** The 2020 certification link will cover you for the remainder of 2019. 

 

This is a fully digital contract and digital signatures are acceptable. 

Agent Full Name: ___________________________________________________________________ 

Primary Email Address: ______________________________________________________________ 

Primary Phone Number: _____________________________________________________________ 

National Producer Number: __________________________________________________________ 

Agent Social Security Number: ________________________________________________________ 

Date of Birth: ______________________________________________________________________ 

Resident State: _____________________________________________________________________ 

Immediate Upline’s Name: ___________________________________________________________ 

Will you be appointing your Agency:  ___ YES or ___ NO 

If YES, list your Agency’s name: _______________________________________________________ 

If YES, list your Agency’s TaxID Number: ________________________________________________ 

If YES, list your Agency’s NPN Number: _________________________________________________ 

Required Supporting Documents: 

1. Completed W9 (Complete with Agency information if applicable). 

2. Completed Ritter Insurance Marketing ACH form. 

3. Voided check to accompany your ACH form.  

4. Signed copy of commission schedule.  

 

Please return contracting paperwork with all Required Supporting Documents to: 

Ritter Insurance Marketing 2605 Interstate Drive, Harrisburg, PA 17110                                                                                        

Fax: 888-509-7058  or  Email: license@ritterim.com Thank you! 

mailto:license@ritterim.com
mailto:license@ritterim.com


ACH Authorization Form 
**All portions of this document MUST be completed**

Add/Change Banking Information for: 

Agent  Agency  Both 

Agent/Agency Name: ______________________________________________ 
Agent/Agency NPN: _______________________________ 

Banking Information 
Checking  Savings  

Bank Name:  _____________________________________________ 
Account Owner: __________________________________________ 
Account Name: ___________________________________________ 

*Please include a VOIDED check or Bank Letter* 

Routing Number (9 digits): _______________________________ 
Account Number: ______________________________________ 

 
 
By signing this form, I, authorize Ritter Insurance Marketing (Ritter) to initiate ACH transfer 
entries and to credit the account identified herein for business relating to contracts with Ritter. 
This authorization shall remain in effect unless and until Ritter has received written notification 
by the signee that the authorization has been terminated in such time and manner to allow 
Ritter to act. Undersigned represents and warrants to Ritter that the person executing this 
release is an authorized signatory on the Account referenced and all information regarding the 
Account and Account Owner is true and correct. 

 

____________________________________________/____/________ 
           Account Owner Signature     Date 

 

________________________________________________________ 
           Print Name and Title  

 

Return to: 
FAX: 1-888-509-7058 
EMAIL: LICENSE@RITTERIM.COM
MAIL: 2605 Interstate Drive, Harrisburg, PA 17110 
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Ritter Insurance Marketing LLC. 
Agent Compensation Agreement – Excellus - Level 4 (GA4) 

 
This Agent Compensation Agreement (“Agreement”), effective ____________________ (“Effective Date”) is for the 
payment of commissions for Excellus Health Plan and its affiliate Univera Healthcare (an Excellus company), hereinafter 
collectively referred to as “Insurance Company”.  This Agreement is between Ritter Insurance Marketing LLC, 
hereinafter referred to as (“Ritter”) and ___________________________________________________________ 
___________________________________________________________________________, hereinafter referred to as 
(“Agent”).  Ritter and Agent are referred to herein individually as a Party and collectively as the Parties. 
 
WHEREAS, Insurance Company is contracted with the Centers for Medicare & Medicaid Services (“CMS”) to offer 
Medicare Advantage benefit plans (collectively, the “Plans”) to Eligible Medicare Beneficiaries; 
 
WHEREAS, Ritter is contracted with Insurance Company to facilitate the enrollment of Eligible Medicare Beneficiaries 
into Insurance Company Medicare Products; and, 
 
WHEREAS, Agent desires to solicit, and Ritter desires that Agent so solicit, applications from Eligible Medicare 
Beneficiaries to enroll in the Plans. 
 
NOW THEREFORE, in consideration of the mutual covenants herein contained and intending to be legally bound 
hereby, the Parties hereto agree as follows: 
 
General Conditions: 
 
1.   By accepting commission payments from Ritter, Agent agrees to all conditions of this Agreement.   
 
2.   Agent agrees to minimum production requirements as set forth in Section 2(d).  Agent agrees to submit a copy of 

the Scope of Appointment (“SOA”) form and other required materials along with the Enrollment form for all self-
generated enrollments.  Failure to submit SOA and other required materials will result in loss of commission for 
that enrollment.  Additionally, failure to properly collect and submit a SOA is a violation of the Center for Medicare 
& Medicaid Services (“CMS”) guidelines that may result in disciplinary action up to, and including, termination.  
As such, Agent agrees to: 

 
(a) Obtain the SOA for any one-on-one sales meeting in advance in accordance with the guidelines set forth in the 

Medicare Communications and Marketing Guidelines or Insurance Company’s policy, when applicable. 
(b) Ensure the SOA, enrollment application, and all such related materials are complete, accurate, and 

appropriately signed by the eligible Medicare beneficiaries or his/her authorized representative. 
(c) Submit SOAs and enrollment applications to Ritter immediately but no later than 24 hours upon completion. 
(d) Agent agrees to meet or exceed the minimum requirement to sell at least five (5) new enrollments and/or have 

an existing book of business of 25 members from October 1, 2019 to June 30, 2020.  The exceptions for 
requirement are non-producing principals and retired agents who had 5 consecutive years of production prior 
to retirement. 

 
3.   Agent agrees to allow Ritter and Insurance Company to conduct monitoring activities including Ride Alongs and 

Secret Shopping activities. 
 
4.   Agent agrees to assign any and all commissions related to the enrollment of Eligible Medicare Beneficiaries into 

Insurance Company plans to Ritter.  Ritter shall pay commissions to Agent according to the terms of this 
Agreement, however, nothing in this Agreement shall be construed to violate the CMS Marketing Guidelines nor 
shall this Agreement violate the terms and conditions of the Field Marketing Organization Agreement between 
Ritter and Insurance Company.  If there is any conflict between this Agreement and the aforementioned, this 
Agreement shall be amended to adhere to CMS regulations and to the Field Marketing Organization Agreement 
terms and conditions. 

 
Assigned Commission to General Agency.  Licensed Only Agent (“LOA”) agrees to assign any and all 
commissions to the General Agency who employs or contracts with the LOA.   General Agency will provide Ritter 
with written documentation that each General Agency’s agent has assigned any and all commission related to the 
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enrollment of eligible Medicare Beneficiaries into Insurance Company to General Agency.  For the LOAs who have 
assigned their commission to General Agency, Ritter shall pay General Agency and General Agency’s downline 
LOA Agent shall be compensated by General Agency according to the Commission schedules in the Agreement, 
unless the downline agent has agreed with General Agency in writing to an alternative compensation methodology 
or amount in compliance with applicable law.  Ritter reserves the right to pay the LOA directly if the General 
Agency fails to compensate the LOA. 

 
5.   Ritter shall not be responsible to pay any commissions to Agent for any commissions where Ritter does not receive 

compensation from Insurance Company.  This includes circumstances where Ritter's actions or in action result in 
the loss of commissions. 

 
6.   Ritter will pay Agent commissions based on the Commission Schedule in Exhibit A below.  To the extent any sales 

level is not involved in the sale of Insurance Company product, the Commission payable to such sales level shall 
roll-up and be payable to the next higher sales level.  Ritter shall pay Agent the net amount of commission payable 
on this schedule less any commissions paid at a lower level for the sale of an Insurance Company product. 

 
7.   "Initial" First Year Commissions and "Replacement" First year commissions are determined by Insurance Company 

in accordance with CMS Marketing Guidelines.  Ritter will pay the "Initial" first year commission or 
"Replacement" first year commission in accordance with the Insurance Company payment.  Ritter is not responsible 
for any dispute involving determining whether a first year commission is "Initial" or "Replacement". 

 
8.   Ritter will pay Commissions within fourteen (14) days of receipt of payment from Insurance Company.  

Commission payments from Insurance Company to Ritter are processed after confirmation of accretion by CMS 
and effective date of coverage on the plan.  Commissions of less than $100.00 will accrue to the next statement. 

 
9.  Insurance Company may charge back commissions to Ritter for a variety of reasons including but not limited to:  

Rapid Disenrollment of the member, Early Termination of the member, Corrections of Commissions paid to Ritter 
in error, etc.  In cases where Insurance Company charges back commissions to Ritter, Ritter will charge back all or 
a portion of commissions previously paid to Agent.  Agent agrees to promptly repay any debit balances which may 
accrue due to charge backs to the Agent account by Ritter. 

 
10.   Agent hereby grants Ritter the right to offset commission amounts payable to Agent by the amount of any 

indebtedness that Agent owes Ritter, and further grants Ritter a first lien and prior security interest upon all 
compensation due hereunder.  Agent agrees to promptly execute and deliver any documents reasonably requested 
by Ritter related to such indebtedness, the security interests granted herein or otherwise (including but not limited to 
under a promissory note and/or security agreement), or the perfection of such security interest, including, but not 
limited to, a promissory note, security agreement and/or Uniform Commercial Code Financing Statements.  Upon 
termination of this Agreement, Agent must immediately, without demand, pay any indebtedness that Agent owes 
Ritter. 

 
If Agent does not promptly repay any indebtedness that Agent or the Agent’s downline agencies or agents owes 
Ritter, Ritter may off set such balances against any commissions due the Agent from any contracts with any 
insurance company. 

 
11. Agent shall not engage in any prohibited marketing activities and all marketing activities shall be conducted in 

accordance with Medicare Laws and Regulations and will be pre-approved, in writing by Insurance Company.  
Agent agrees to strictly comply with Insurance Company’s policies and procedures and all applicable federal and 
state laws, rules and regulations (including but not limited to anti-kickback statues, false claims acts and fraud and 
abuse statutes and/or regulations) relating to promoting the Medicare Products to Eligible Medicare Beneficiaries.  
Agent will complete the training required by Insurance Company for the promotion and marketing of the Medicare 
Products and read and understand the Marketing Guidelines (as defined below) and will comply with all policies 
therein.  Agent shall not make representations with respect to the nature or scope of the benefits of enrollment in the 
Medicare Products except in conformity with the written guidelines and marketing materials furnished by Insurance 
Company to Ritter and its Agents for that purpose.  These written guidelines specifically include, but are not limited 
to (i) Title 42 of the Code of Federal Regulations Parts 417, 422 and 423 Medicare Program; Revisions to the 
Medicare Advantage and Prescription Drug Benefit Programs; Final Rule; (ii) CMS’ Medicare Marketing 
Guidelines for Medicare Advantage Plans, Prescription Plans and 1876 Cost Plans and any and all updates, 
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revisions and additional thereto and (iii) such other written guidelines and marketing materials that may be issued 
by CMS or other applicable regulatory agencies or otherwise be established by Insurance Company and, in the case 
of those established by Insurance Company, provided to Ritter and Agent directly (collectively, the “Marketing 
Guidelines”).  By entering into this Agreement, Agent is acknowledging he/she has received, read and understands 
the Marketing Guidelines and will comply with said Marketing Guidelines.   

 
Agent shall comply with all applicable provisions of Insurance Company’s Corporate Compliance Program 
including but not limited to the Insurance Company’s Agent Code of Ethics (Exhibit D).   
 

12. At all times that this Agreement is in effect, Agent shall not: 
 
(a) bind coverage;  
(b) accept an applicant into an Insurance Company Plan;  
(c) misrepresent or omit facts in any application;  
(d) modify or waive any Insurance Company Plan provisions or any terms regarding enrollment, coverage or 

benefits;  
(e) distribute any advertising, circular or promotional literature without prior approval by Insurance Company;  
(f) represent that Agent has authority on behalf of Insurance Company or has any authority except as explicitly 

provided in this Agreement; 
(g) represent or imply that an employer and employee relationship exists between Agent and Insurance Company; 

or  
(h) create or disseminate any communication or materials, hard copy or electronic, using the Insurance Company 

name or logo, trademark, symbol, and service mark except upon prior written agreement and written approval 
of all such communications or materials by Insurance Company. 

 
Furthermore, Agent shall not and cannot guarantee an effective date of coverage for an Eligible Medicare 
Beneficiary and shall only advise Eligible Medicare Beneficiaries that a proposed effective date will be submitted to 
CMS who will approve the effective date of coverage. Agent agrees to only utilize CMS-approved marketing 
materials that are obtained directly from Insurance Company, which Agent is not permitted to change or modify in 
any manner whatsoever. 

13. Agent shall deliver and explain to Eligible Medicare Beneficiaries the initial administrative forms, such as billing 
and enrollment materials as approved in advance by Insurance Company.  Agent shall ensure Eligible Medicare 
Beneficiaries sign forms and Agent returns complete and accurate forms in a timely manner in accordance with 
Insurance Company procedures and CMS’ requirements.  Agent shall comply with all Insurance Company and 
CMS requirements regarding the timely submission of enrollment materials and all such related materials and shall 
submit all enrollment forms and, if applicable, scope of appointment forms, set forth in Section #2 above.  

14.  Agents shall maintain adequate books and records and comply with all other requirements set forth in Exhibit B, as 
attached hereto.  Insurance Company, during regular business hours and upon reasonable notice or demand, shall 
have access to and the right to audit all information and records related to services rendered by Agent pursuant to 
this Agreement. This right shall survive the termination of this Agreement and shall continue so long as Agent has a 
legal obligation to maintain such records. 

 
15.  Agent acknowledges that pursuant to the Health Insurance Portability and Accountability Act of 1996 (“HIPAA”), 

the United States Department of Health and Human Services has promulgated regulations relating to the privacy of 
individually identifiable health information, protected health information (“PHI”) and the security of such 
information when transmitted by electronic means and further that such regulations may require that contracts 
contemplating the collection of individually identifiable health information and/or the transmission of such 
information electronically include certain provisions.  

 
 Agent, its sub-agents and employees (collectively, “Subcontractor”) acknowledge that as a result of its relationship 

with Ritter and Insurance Company, it may create, have access to or receive confidential PHI including, but not 
limited to, social security numbers, medical records and other individual member identifying information.  
Subcontractor agrees to comply with the terms included in the HIPAA Subcontractor Business Associate 
Addendum set forth in Exhibit C and requirements included in this Section 15 listed below: 
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(a) will not use or further disclose PHI other than as permitted or required by law; 
(b) Will use or disclose PHI to perform functions, activities, or services for, or on behalf of, Ritter and/or Insurance 

Company, provided that such use or disclosure would not violate the minimum necessary and/or Limited Data 
Set requirements of HIPAA or the minimum necessary policies and procedures of Insurance Company; 

(c) will protect and safeguard from any oral and written disclosures of all confidential information, both medical 
and financial, regardless of how such information is stored, with which it may come into contact; 

(d) use appropriate safeguards to prevent use or disclosure of PHI other than as permitted by this Agreement or 
required by law; 

(e) will document such disclosures of PHI and information related to such disclosures as would be required for 
Ritter or Insurance Company to respond to a request by an Individual for an accounting of Disclosures of 
Protected Health Information in accordance with 45 C.F.R. § 164.528 and will shall make such documentation 
available to upon request;   

(f) will agree to comply with the determination of a request for restriction to the Use or Disclosure of Protected 
Health Information and/or determination of a request for alternative methods of confidential communication 
pursuant to 45 C.F.R § 164.522 at the request of Ritter or Insurance Company, and in the time and manner 
mutually agreed to by the parties, but no later than ten (10) business days.  If Subcontractor receives a request 
for restriction to the Use or Disclosure of Protected Health Information and/or request for alternative methods 
of confidential communication directly from an Individual, Subcontractor shall forward such request to Ritter 
within five (5) business days; 

(g) will ensure that all of its subcontractors, subagents and employees, which may have contact with PHI, agree to 
all of the same restrictions and conditions to which Subcontractor is bound; 

(h) will report to Ritter and Insurance Company any unauthorized use or disclosure of PHI immediately upon 
becoming aware of it; and  

(i) will comply with all applicable laws and regulations specifically including the privacy and security standards of 
HIPAA (45 C.F.R. Parts 160-164), Title V of the Gramm-Leach-Bliley Act (15 U.S.C.§ 6801 et seq.), 
applicable provisions of the Health Information Technology for Economic and Clinical Health Act as 
incorporated in the American Recovery and Reinvestment Act of 2009 (the “HITECH Act”), and any 
applicable state legislation and regulations, as amended from time to time. 

  
 Agent further agrees to cooperate and successfully complete any required HIPAA training requested and offered by 

Insurance Company or its designated vendor.  
 
16. Investigation and Corrective Action of Agent. 
 

16.1  Agent acknowledges and agrees to cooperate with Insurance Company on the submission of all licensure and 
background information in a timely and accurate manner.  This includes but is not limited to the submission of 
all information by agent via a web based implementation and monitoring tool.  Agent further agrees to comply 
and cooperate with Insurance Company in the timely investigation and response to any complaints received by 
Ritter, Insurance Company or CMS from any Medicare beneficiary, enrollee or prospective enrollee. 

 
Agent authorizes Insurance Company, in its sole discretion, to (a) conduct an investigation relating to Agent’s 
background and qualifications including but not limited to, reviewing criminal, education, and state insurance 
records; and (b) monitor Agent’s performance through (i) outbound verification calls, (ii) examination of 
Agent’s rapid disenrollment and cancellation frequencies, and (iii) any other lawful means chosen by 
Insurance Company. 
 
Agent further agrees to notify Ritter immediately but no later than three (3) days of any and all actions 
regarding Agent’s non-compliance with any of the policies and procedures of Insurance Company, and/or 
non-compliance with Medicare Communications and Marketing Guidelines, and/or non-compliance with the 
applicable laws. 

 
16.2 Agent agrees that Insurance Company is an intended third party beneficiary of this Agreement and that should 

Agent violate this Agreement or any provision of the Insurance Company/Ritter FMO contract then Insurance 
Company shall have the right to terminate Agent’s Agreement with FMO under the terms and conditions of 
this Agreement. 
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17.   Term of Agreement.  The term of this Agreement shall begin on the date first written above (the “Effective Date”) 
and shall continue until terminated in accordance with the provision of Section 17. 

 
17.1 Termination without Cause.  This Agreement may be terminated without cause by either Ritter or Agent upon 

sixty (60) days prior written notice or such minimum number of days as required by applicable law, but in no 
event less than one hundred twenty (120) days prior to the date the Annual Open Enrollment (“AEP”) begins 
as determined by CMS.  Termination received by Ritter during AEP shall be postponed until January 1st of the 
following year.  Upon termination of this Agreement without cause, any compensation due to Agent as set 
forth in this Agreement in effect as of the effective termination date of this Agreement (subject to the 
conditions specified in Section 17.3) shall be vested in Agent and payable to Agent by Ritter regardless of 
whether this Agreement is still in force at the time such compensation becomes due for as long as each such 
applicable Eligible Medicare Beneficiary remains enrolled in the product with Insurance Company, 
commissions continue to be paid by Insurance Company, and Agent remains licensed and appointed in good 
standing with Insurance Company. 

 
17.2 Termination with Cause.  This Agreement may be terminated immediately upon the occurrence of any of the 

following: 
 

(a) Such termination is required by state or federal law or regulation, or by an order of any state or federal 
agency or court with authority to issue such an order; 

(b) The failure of Agent to comply with (i) the policies, procedures, rules and regulations of Insurance 
Company, (ii) the Marketing Guidelines, (iii) the Medicare Laws and Regulations or (iv) the laws or 
regulations of the states in which Agent is licensed to conduct business or any federal or state regulatory 
authority having jurisdiction over the Parties; 

(c) The failure of Agent to perform any material obligations imposed upon Agent under the terms and 
conditions of this Agreement; 

(d) The conviction of Agent or any of its principals, shareholders, directors or officers of a felony crime 
or any other crime involving moral turpitude; 

(e) The exclusion of Agent or any of its principals, directors or officers from participation in Medicare, 
Medicaid or any federal health care program; 

(f) The failure of Agent to provide Insurance Company with certificates of insurance and to maintain the 
insurance coverages as required by Insurance Company; or 

(g) The promotion and marketing of the products by Agent or any of its principals, shareholders, 
directors or officers or any representative when a suspension is in effect. 

 
17.3 Agent of Record (AOR) and Vesting of Commission Following Termination.  Agent will be the Agent of 

Record (AOR) on all policies the Agent submits and commissions are vested with the Agent subject to the 
following terms: 

 
(a) Agent remains in “Good Standing” with Insurance Company according to CMS Marketing Guidelines 

and Insurance Company continues to pay commission to Ritter for agent business.  “Good Standing” shall 
mean licensed and appointed to sell in the appropriate state(s), annually trained and tested with passing 
score.  To guarantee staying AOR for a given calendar year, Agent must be in “Good Standing” with 
Insurance Company no later than December 7th of the previous calendar year.     

(b) Full Year Commissions earned by Agent total at least $250 in the prior Calendar Year. 
(c) Agent is not terminated for cause as specifies in Section 17.2.   
(d) With approval from immediate Upline, Agent may voluntarily cede AOR for any or all cases they are 

currently AOR of to any other agent in “Good Standing” with Insurance Company, subject to Ritter and 
Insurance Company approval. 

(e) In scenarios (a) and (c), the Agent’s immediate Upline will have the right to choose and assign new AOR 
to any and all cases the previous AOR had.  The new AOR must be in “Good Standing” with Insurance 
Company. 

(f) Ritter reserves the right to pass through any and all applicable financial penalties assessed by Insurance 
Company when Agent fails comply with any provision of this Agreement. 
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18. Agent conduct.  Agent agrees to disclose to any prospective Eligible Medicare Beneficiary prior to or at time of 
enrollment that the Agent is compensated based on the prospective Eligible Medicare Beneficiary’s enrollment in a 
plan.   

 
 Agent further agrees to not engage in the following prohibited sales practices. 
  

a. Making unsolicited home visits;  
b. Soliciting Beneficiaries door-to-door prior to receiving an invitation from the Eligible Medicare 

Beneficiary;  
c. Placing outbound calls to prospective or former members, unless the Eligible Medicare Beneficiary 

requested the call and their solicitation for information is documented;  
d. Sending unsolicited emails to a Eligible Medicare Beneficiary unless the Eligible Medicare Beneficiary 

agrees to receive emails and has provided his/her address to the Agent;  
e. Misrepresenting, intimidating, or using high-pressure sales tactics. If Eligible Medicare Beneficiary says he 

or she is not interested, the conversation must end;  
f. Offering Eligible Medicare Beneficiaries a cash payment as an inducement to enroll in a Medicare 

Advantage Part C or Medicare Advantage Prescription Drug (Part D) plan;  
g. Stating that the Agent works for or is contracted with the Social Security Administration (SSA) or the 

Centers for Medicare & Medicaid Services (CMS); 
h. Misrepresenting a product being marketed as an approved Medicare Advantage Prescription (Part D) plan 

when it is actually a Medigap policy or non-Medicare drug plan;  
i. Using an unapproved presentation or material. Agent shall use only those subscription forms, insurance 

applications, printed materials, and any other sales or marketing materials as are provided by Insurance 
Company, except as Insurance Company may otherwise approve in writing;  

j. Marketing or enrolling other health care lines of business. Additional products that were not identified, 
agreed upon, and documented in the Scope of Appointment cannot be discussed unless the Eligible 
Medicare Beneficiary requests this information. A separate Scope of Appointment is required to discuss 
additional products;  

k. Requesting Eligible Medicare Beneficiary identification information such as bank account number, credit 
card number;  

l. Conducting outbound telephone enrollment, which also includes transferring outbound calls to inbound 
lines for telephone enrollment;  

m. Engaging in forgery, including manually assisting Eligible Medicare Beneficiary with the signing of the 
enrollment application;  

n. Engaging in unauthorized language interpretation;  
o. Dissemination of inaccurate or false enrollment materials;  
p. Enrolling Eligible Medicare Beneficiary(s) at educational events, or in healthcare settings (waiting rooms, 

exam rooms, hospital patient rooms, dialysis center, etc.); 
q. Scheduling unauthorized group presentations.  Agent must obtain approval from Insurance Company prior 

to organizing or advertising a group presentation (30) days in advance; and  
r. Any other conduct that CMS prohibits in the future, or which Ritter deems prohibited in the future, based on 

interpretation of current or new CMS guidance. 
 
19. Each Party agrees to indemnify and hold the other party harmless from and against any and all claims, demands or 

causes of action whatsoever to the extent resulting from or arising out of any act, error or omission on the part of 
the indemnifying party’s officers, agents, representatives or employees in breach of this Agreement.  Agent further 
agrees to indemnify and hold harmless Insurance Company from any claim, suit, cost or expense, of any kind, 
including but not limited to the costs of defense incurred by Insurance Company as a result of any actions or 
omissions by Ritter or Agent in connection with its performance of the terms and conditions of any compensation 
agreement among and between Ritter and/or Agent, including but not limited to (i) breach of Ritter obligations 
under the applicable compensation agreement, and/or (ii) allegations, judgments, findings or determinations that 
Insurance Company is vicariously liable for such actions or omissions by Ritter and/or Agent, (iii) allegations, 
judgments, findings or determinations that Insurance Company is liable, directly or vicariously, for failure to 
oversee Ritter’s and/or Agent's compliance with the terms, conditions and obligations under the applicable 
compensation agreement or the law, (iv) allegations that Ritter has not paid any commissions or other amounts due 
or allegedly due, and/or (v) allegations that Insurance Company is responsible for any commission payments or 
other payments to any third parties under any applicable compensation agreement. 
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20. Insurance Company is required to comply with the provisions of the Violent Crime Control and Law Enforcement 

Act of 1994 (“VCCA”), 18 U.S.C. §§ 1033 et seq., and the related state Insurance Department guidelines.  The 
VCCA prohibits companies and individuals from engaging in the business of insurance if the company or individual 
has ever (1) pled guilty to, (2) pled no contest to, or (3) been convicted of (a) any criminal felony involving 
dishonesty or a breach of trust, or (b) of an offense defined within the VCCA, unless that company or individual has 
obtained written consent from the appropriate state insurance department.  Agents are “engaged in the business of 
insurance” for purposes of the VCCA.  Agent certifies that he/she and each of the employees, agents, and/or other 
representative of Agent who perform work or services described in this Agreement has not (1) pled guilty to, (2) 
pled no contest to, or (3) been convicted of (a) any criminal felony involving dishonesty or a breach of trust, or (b) 
of an offense defined within the VCCA.  Agent understands that if Agent learns that any person who is performing 
work or services on behalf of Agent as described in this Agreement may not be in compliance with the VCCA, 
Agent is obligated to immediately notify Ritter, in writing, of this information and remove the subject person from 
performing the work or services under this Agreement. 

 
21. Training.  Agent agrees to provide and document Compliance / Fraud, Waste and Abuse (FWA) training for all 

non-agent employees, management, temporary workers or subcontractors, if applicable.  Agent agrees to utilize the 
training content located on the CMS Medicare Learning Network (MLN) to satisfy the general compliance and 
FWA training requirements. CMS’ trainings are titled – “Medicare Parts C and D General Compliance Training” 
and “Combating Medicare Parts C and D FWA Training”.  If applicable, such training must be provided within 90-
days of hiring and annually after.  Documentation on completion of training (i.e., training certificate) must be 
retained in accordance with the CMS record retention guidelines as defined in Exhibit B Medicare Administrative 
Addendum. 

 
22. Excluded Persons.  Agent agrees to review the DHHS OIG List of Excluded Individual and Entities (LEIE List) and 

the GSA Excluded Parties Lists System (EPLS) for all non-agent employees, management, temporary workers or 
subcontractors, if applicable.  These databases must be checked prior to hiring and during the term thereafter not less 
than monthly.  Agent agrees to document the date of the review and retain all such document in accordance with the 
CMS record retention guidelines as defined in Exhibit B Medicare Administrative Addendum. 
 

23. Amendment.   
 

(a) Unilateral Amendments.  Any amendment to this Agreement proposed by Ritter, shall be effective thirty (30) 
days after Ritter has given written notice to Agent of the amendment, and Agent has failed, within fifteen (15) 
days of Agent receiving written notice, to notify Ritter in writing of Agent’s rejection of the requested 
amendment. 

(b) Amendments to Comply with Laws and Regulations.  Amendments required because of legislative, regulatory 
or legal requirements do not require the consent of Agent or Ritter and will be effective immediately on the 
effective date thereof. 

(c) Prior Agreements.  Agent and Ritter agree that this Agreement, including all exhibits, appendices and addenda 
attached hereto or incorporated into this Agreement by reference, constitutes the entire agreement between Ritter 
and Agent and will, upon execution by the Parties, supersede any prior agreement, oral or written, between the 
Parties concerning the subject matter of this Agreement.   

24. Governing Law, Forum.  This Agreement shall be governed by, and construed, and enforced in accordance with the 
laws of the Commonwealth of Pennsylvania, unless prohibited by the laws of the state where the policy of insurance 
is sold, that state’s law shall apply, except to the extent such laws conflict with or are preempted by any federal law, 
in which case such federal law shall govern.  The parties agree that with respect to any disputes, actions, suits or 
proceedings arising in connection with this Agreement venue will be in the Commonwealth of Pennsylvania in either 
the federal district court or the court of common pleas located in Dauphin County.   
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IN WITNESS WHEREOF, the Parties have executed this Agreement to be signed by their duly authorized 
representatives as of the Effective Date. 
 
Ritter Insurance Marketing, LLC    __________________________________________ 
 
 
 
By:______________________________________  By:_______________________________________ 
  
Name: Craig J. Ritter     Name:_____________________________________ 
 
Title:  President      Title:______________________________________ 
 
Date:_____________________________________  Date:______________________________________ 
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Exhibit A 
 

2020 COMMISSION SCHEDULE 
 

I. Medicare Advantage Products 
 
Excellus Health Plan Service Area: Broome, Cayuga, Chemung, Chenango, Clinton, Cortland, Delaware, Essex, 
Franklin, Fulton, Hamilton, Herkimer, Jefferson, Lewis, Livingston, Madison, Monroe, Montgomery, Oneida, Onondaga, 
Ontario, Oswego, Otsego, Schuyler, Seneca, St. Lawrence, Steuben, Tioga, Tompkins, Wayne, and Yates. 
 
Univera Healthcare Service Area:  Allegany, Cattaraugus, Chautauqua, Erie, Genesee, Niagara, Orleans, and 
Wyoming. 
 
For ALL Plans – Initial (From Original Medicare or New to Medicare, determined by CMS). First payment will be made 
at the Replacement level until Insurance Company is notified by CMS to release the initial compensation and Insurance 
Company pays this to Ritter. 
 

                     2020 Year 1   
Level Title  

Commission 
Administrative 

Fee 
 

Total 
Renewal Years 2 Plus (Paid Monthly) * 

4 GA4 $510.00 $    0.00 $510.00 Up to 50% of Current FMV  
3 GA3 $460.00 $    0.00 $460.00 Up to 50% of Current FMV Less $ 25.00 
2 GA2 $410.00 $    0.00 $410.00 Up to 50% of Current FMV Less $ 50.00 
1 GA1 $360.00 $    0.00 $360.00 Up to 50% of Current FMV Less $ 75.00 
0 LOA $    0.00 $    0.00 $    0.00                                                       $   0.00 

 
 
For Replacement Commissions excluding replacement of Insurance Company Individual Medicare Advantage (as 
defined by CMS). 
 

                  2020 Year 1   
Level Title  

Commission 
Administrative 

Fee 
 

Total 
Renewal Years 2 Plus (Paid Monthly) * 

4 GA4 $255.00 $    0.00 $255.00 Up to 50% of Current FMV  
3 GA3 $230.00 $    0.00 $230.00 Up to 50% of Current FMV Less $ 25.00 
2 GA2 $205.00 $    0.00 $205.00 Up to 50% of Current FMV Less $ 50.00 
1 GA1 $180.00 $    0.00 $180.00 Up to 50% of Current FMV Less $ 75.00 
0 LOA $    0.00 $    0.00 $    0.00                                                        $   0.00 

 
 

*   Current Fair Market Value (FMV) established by CMS during compensation cycle year 2 and beyond.  Renewal 
compensation may be paid up to fifty (50) percent of the Current FMV, published by CMS annually.   
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II. Medicare Supplement Products 

 
 

Level 

Plans A, B and F+ Plans C, F and N 
Year 1 (New) Year 2-6 Year 1 (New) Year 2-6 Year 7 - 10 

Com Override Com Override Com Override Com Override Com Override 
4 GA4  $ 100.00   $          0        $ 100.00   $          0     $ 300.00   $           0    $ 300.00   $           0     $ 100.00   $           0  
3 GA3  $   90.00   $          0     $   90.00   $          0    $ 270.00   $           0    $ 270.00   $           0    $   90.00   $           0   
2 GA2  $   70.00   $          0    $   70.00   $          0    $ 210.00   $           0    $ 210.00   $           0    $   70.00   $           0   
1 GA1  $   50.00   $          0    $   50.00   $          0    $ 150.00   $           0    $ 150.00   $           0    $   50.00   $           0   
0 LOA  $          0     $          0     $          0  $          0  $           0  $           0  $          0  $           0  $          0  $           0 

 
1. Initial compensation is offered for the Insurance Company Members’ initial year of enrollment in a Medicare 

Advantage plan. Insurance Company will use the monthly MARx Agent compensation report to determine initial 
or renewal payment. 

2. When an Insurance Company member enrolls after January 1, and it is the Insurance Company Member’s first 
enrollment in a Medicare Advantage plan, the Agent will be compensated at the initial compensation level during 
that calendar year and will be paid the full commission. 

3. The Insurance Company will pay renewals for the lifetime of the Insurance Company Member’s enrollment with 
the Insurance Company as long as the Agent remains credentialed and appointed with Insurance Company and 
contracted with Ritter.   

4. Compensation for the first year will be offered for the Insurance Company Members’ initial period of 
enrollment in a Medicare Supplement plan.  Enrollments for the year which occurred between the effective 
dates January 1 and September 1 of the current year will be paid at full commission and override rates if 
applicable. 

Enrollments which occurred between the effective dates October 1 and December 1, will be paid at half (50%) the 
commission and half (50%) the override rates if applicable. 

5. Ritter will pay renewals monthly for the Insurance Company Member’s enrollment at 1/12th per the table 
above as long as the Agent remains credentialed and appointed with Insurance Company and contracted with 
Ritter.  

6. Ritter will recover compensation payments from Agents due to disenrollment when:  

a) when a beneficiary disenrolls from a plan within the first three months of enrollment (rapid disenrollment) and  

b)  any other time a beneficiary is not enrolled in a plan.  Ritter will only pay for the actual months the 
beneficiary is enrolled in the Insurance Company’s plan. Insurance Company will not recover funds when a 
beneficiary disenrolls within the first three months under the circumstances described in 42 CFR 422.2274, 
423.2274. 

7.  No commission will be paid for plan changes within the Insurance Company’s Medicare Supplement Products (from 
one Excellus Health Plan Inc.’s Medicare Supplement Product to a different Medicare Supplement Product within 
Excellus Health Plan Inc.). 
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Exhibit B 

 
MEDICARE ADMINISTRATIVE SERVICES ADDENDUM 

 
WHEREAS the parties adopt this Medicare Administrative Services Addendum (“Medicare Addendum”) to the 
Agreement to comply with the requirements of the Medicare regulations at 42 C.F.R. Parts 422 (“Part C”)  and 423 (“Part 
D”), to the extent that Agent performs Medicare administrative services on behalf  a Medicare Advantage Plan or a 
Prescription Drug Plan (“Plan”). 

Delegated Activities. Plan delegates to Agent and Agent shall provide Medicare administrative services, as listed in the 
Agreement.  Agent acknowledges and agrees that Plan may only delegate activities or functions to Agent in a manner 
consistent with the requirements set forth as applicable in 42 C.F.R. §§ 422.504(i)(4) and 423.505(i)(4);  42 C.F.R. §§ 
422.504(i)(3)(ii), 423.505(i)(3)(ii). Agent agrees that (i) the performance of the Delegated Activities and responsibilities 
thereof shall be subject to monitoring on an ongoing basis by Insurance Company; and (ii) in the event that Insurance 
Company or CMS determine that Agent has not satisfactorily performed any Delegated Activity or responsibility thereof 
in accordance with the CMS Contract, applicable laws and regulations and CMS instructions, then Insurance Company 
shall have the right, at any time, to revoke the Delegated Activities by terminating the Agreement in whole or in part, and 
shall have the right to institute corrective action plans or seek other remedies or curative measures as contemplated by the 
Agreement.  Agent shall not further delegate any activities or requirements without prior written consent of Insurance 
Company. 

1. Consistency with CMS Contract.  Agent shall perform the services in a manner that complies with and is 
consistent with Plan’s contractual obligations relating to performance of Medicare administrative services. 42 
C.F.R. §§ 422.504(i)(3)(iii), 423.505(i)(3)(iii).   

2. Accountability.  Agent acknowledges and agrees that the Plan is required to monitor the performance of Agent 
on an ongoing basis and that the Plan maintains ultimate responsibility for adhering to and otherwise fully 
complying with all terms and conditions of the CMS Contract.  42 C.F.R. §§ 422.504(i)(1), 422.504(i)(4)(iii), 
423.505(i)(4)(iii), 423.505(i)(1). 

3. Laws, Regulations and CMS Requirements.  Agent represents and agrees that, throughout the term of the 
Agreement, Agent shall comply with the following Laws and requirements, in each case to the extent applicable 
to Agent’s performance of the Services: (i) all applicable Medicare statutes and regulations and CMS guidance, 
instructions and requirements; (ii) HIPAA and the HITECH Act, to the extent provided in the HIPAA 
Addendum attached to the Agreement; (iii) all other applicable Federal Laws.  42 C.F.R. §§ 422.504(i)(4)(v), 
423.505(i)(4)(iv).   

(a) Fraud and Abuse.  Agent shall comply with Federal Laws designed to prevent fraud, waste, and abuse, 
including applicable provisions of federal criminal law, the False Claims Act (31 U.S.C. § 3729 et seq.), 
and the Anti-Kickback statute (42 U.S.C. § 1320a-7b(b)).  42 C.F.R. §§ 422.504(h)(1), 423.505(h)(1). 

(b) Excluded Persons.  Agent represents as of the effective date of the Agreement that neither it, nor any of 
its employees, members of its board of directors, officers, or Medicare subcontractors have been excluded 
from participation in the Medicare program or any other Federal Health Care Program or criminally 
convicted or has a civil judgment entered against it for fraudulent activities. 

Agent shall contractually require its Medicare subcontractors to ensure that their employees are not 
excluded from participation in the Medicare program or any other Federal Health Care Program. 

Agent must check appropriate databases to determine whether any of its employees, members of its board 
of directors, or officers or Medicare subcontractors has been excluded from participation in the Medicare 
program or any other Federal Health Care Program.  These databases must be checked during the Term not 
less than monthly. Agent shall also check appropriate databases prior to when any of its employee, 
members of its board of directors, or officers commence their employment, directorship or ownership of 
Agent. Databases include the General Services Administration’s Excluded Parties List System and the OIG 
Exclusion List. Agent shall notify Plan immediately in writing if Agent determines that any of its 
employees, members of its board of directors, or officers are suspended or excluded from the Medicare 
program or any other Federal Health Care Program or if criminally convicted or has a civil judgment 
entered against it for fraudulent activities.   
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Agent shall notify Ritter immediately in writing if Agent determines that any of its employees, temporary 
employees, volunteers, consultants and members of its board of directors, officers or Medicare 
subcontractors are suspended or excluded from the Medicare program or any other Federal Health Care 
Program.  Agent agrees that it is subject to 45 C.F.R. Part 76 and shall require its employees, members of 
its board of directors, or officers to agree that they are subject to 45 C.F.R. Part 76. 42 C.F.R. §§ 
422.752(a)(8), 423.752(a)(6). 

Agent shall comply with all applicable provisions of Insurance Company’s Corporate Compliance 
Program and Standards of Business Conduct.   

(c) Compliance with Insurance Company’s Obligations, Policies and Procedures. Agent agrees to comply 
with the Insurance Company policies and procedures applicable to its Products, to the extent applicable to 
the Services Agent is providing under the Agreement.   

4. Confidentiality and Accuracy of Records.  Agent agrees to abide by all Federal and state Laws regarding 
confidentiality and disclosure and shall  treat all enrollees’ health and enrollment information, including any 
medical records or mental health records as confidential in accordance with the provisions of the Agreement, 
and comply with all applicable Laws regarding the confidentiality and disclosure of such health and enrollment 
information.  Agent shall maintain such health and enrollment information in an accurate and timely manner and 
ensure timely access to such records and information by enrollees, all as set forth in the Agreement.  42 C.F.R. 
§§ 422.118, 422.504(a)(13), 423.136, 423.505(b)(14). 

5. Inspection and Audit.  Agent shall permit CMS, HHS, the Comptroller General, or their designees, to inspect, 
evaluate, and audit any of Agent’s books, contracts, medical records, patient care documentation, documents, 
papers, and other records pertaining to any services provided under the Agreement.  This right to inspect, 
evaluate, and audit shall extend ten (10) years from the expiration or termination of the Agreement or 
completion of final audit, whichever is later, unless otherwise required by applicable Law.  42 CFR §§ 
422.504(i)(2)(i)  423.505(i)(2) 423,505(e)(2)   

6. Contracts with Downstream Entities. The following provisions also apply to Agent’s delivery of the services: 

(a) Agent shall contractually obligate any providers, contractors and subcontractors Agent utilizes in the 
delivery of the services to comply with all applicable Laws, for which Agent has a compliance obligation 
under this Medicare Addendum.  42 C.F.R. §§ 422.504(i)(4)(v), 423.505(i)(4)(iv). 

(b) Agent shall not hold enrollees liable for any amounts that are the legal obligation of the Plan. 42 C.F.R. §§ 
422.504(i)(3)(i), 423.505(i)(3)(i). 

(c) Agent shall contractually obligate any providers, contractors, and subcontractors Agent utilizes in the 
delivery of the services to comply with the same conditions and restrictions that are applicable to Agent 
under this Medicare Addendum.  42 C.F.R. §§ 422.504(i)(3)(iii), 423.505(i)(3)(iii). 

(d) Agent shall not subcontract for Part C and/or Part D activities outside the jurisdiction of the United States 
(“offshore subcontractor”), without Plan’s prior written approval. In the event that Agent intends to 
contract for any Medicare Part C and/or Part D activities with an offshore subcontractor that relates to 
Member PHI, Agent must obtain the prior written approval of the Plan. Failure to do so may result in the 
immediate termination of the Agreement. 

7. Termination of Agreement for Breach.  Agent acknowledges and agrees that a breach of this Medicare 
Addendum shall be considered a breach of the Agreement. For purposes of the Medicare Addendum, a 
determination by CMS or Plan that Agent has not satisfactorily performed its delegated obligations under the 
Agreement constitutes a breach. 42 C.F.R. §§ 422.504(i)(4)(ii), 423.505(i)(4)(ii).  

8. Additional Contract Terms Required by CMS.  This Medicare Addendum shall automatically amend to 
include terms and conditions necessary to address additional contract terms required by CMS.  42 C.F.R. §§ 
422.504(j), 423.505(j). 
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Exhibit C 
 

Ritter Insurance Marketing LLC. 
HIPAA Subcontractor Business Associate Addendum 

 
This Subcontractor Business Associate Addendum ("SubBAA ") adds to and is made a part of the Ritter Agent 

Compensation Agreement (“Agreement”) by and between Ritter Insurance Marketing, LLC., hereinafter referred to as 
“Business Associate” and Agent (hereinafter referred to as “Subcontractor”).  This SubBAA is an integral part of the 
Agreement as if fully set forth therein (each a “Party” and collectively the “Parties”).  

 
Business Associate performs services under contracts with certain covered entities (each such covered entity a 

“Covered Entity” and collectively “Covered Entities”) offering Medicare Advantage and Part D Plans, and in the course of 
satisfying its obligations will have access to and/or use of Protected Health Information that is subject to protection 
under the Health Insurance Portability and Accountability Act of 1996, as amended from time to time. 

 
Business Associate has agreed to provide such services in compliance with privacy, information security, and 

breach notification regulations, including the regulations contained in 45 C.F.R. Parts 160 and 164, promulgated under 
the Health Insurance Portability and Accountability Act of 1996, Public Law 104-191 (“HIPAA”) and the HITECH Act, 
and as otherwise amended from time to time (“HIPAA Rules”). 

 
Under the HIPAA Rules and the agreement referenced in the paragraph directly above, Business Associate is 

required to obtain contractual assurances from its subcontractors to the extent that they receive or obtain PHI in the 
course of providing services to Business Associate that they will safeguard the PHI in accordance with applicable 
requirements under the HIPAA Rules. 

 
The Parties agree that Subcontractor may have access to Protected Health Information (“PHI”) (as defined 

below) in order to perform Subcontractor’s obligations and services to Business Associate.  Both Parties also desire to 
comply with the HIPAA Rules and GLB Rules that are applicable to Subcontractor’s relationship with Business 
Associate.  

 
1. Definitions.  For purposes of this SubBAA, the terms below shall have the meanings given to them in this Section. 
 

(a) Breach shall mean the acquisition, access, use, or disclosure of PHI in a manner not permitted under the 
HIPAA Privacy Rule which compromises the security or privacy of the PHI, as defined in 45 C.F.R. 
§164.402. 
 

(b) Breach Notification Rule shall mean that portion of the HIPAA Rules set forth at 45 C.F.R. Part 160 and in 
Subparts A and D of 45 C.F.R. Part 164. 
 

(c) Covered Entity shall mean covered entities that meet the definition given to that term in 45 C.F.R. § 160.103, 
and as described in the second paragraph of this SubBAA. 
 

(d) Data Aggregation shall mean, with respect to PHI created or received by Subcontractor in its capacity as the 
subcontractor of Business Associate, the combining of such PHI by Subcontractor with the PHI received by 
Subcontractor in its capacity as a subcontractor of another business associate or business associate of another 
covered entity, to permit data analyses that relate to the Health Care Operations (defined below) of the 
respective Covered Entities.  The meaning of “data aggregation” in this SubBAA shall be consistent with the 
meaning given to that term in the HIPAA Rules.   
 

(e) Designated Record Set shall mean a group of Records maintained by or for a Covered Entity that: (a) 
consists of medical records and billing records about individuals maintained by or for the Covered Entity; 
(b) consists of the enrollment, payment, claims adjudication, and case or medical management record systems 
maintained by or for a health plan; or (c) consists of Records used, in whole or part, by or for the Covered 
Entity to make decisions about individual patients.  As used herein, the term “Record” shall mean any item, 
collection or grouping of information that includes PHI and is maintained, collected, used or disseminated by 
or for a provider.  The term “designated record set”, however, shall not include any information compiled in 
reasonable anticipation of, or for use in, a civil, criminal, or administrative action or proceeding, including but 
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not limited to, any information subject to the attorney-client privilege, trial preparation immunity, attorney 
work product, peer review privilege or other privilege under applicable law, nor shall it include any 
information that constitutes “psychotherapy notes” as defined in 45 C.F.R. § 164.501. 
 

(f) De-Identify shall mean to alter the PHI such that the resulting information meets the requirements described 
in 45 C.F.R. § 164.514(a) and (b). 
 

(g) Effective Date shall mean the date first written above. 
 

(h) Electronic PHI shall mean any PHI maintained in or transmitted by “electronic media” as defined in 45 
C.F.R. § 160.103.   
 

(i) GLB Rules shall mean the requirements of all insurance commissioner regulations implementing Title V of 
the Gramm-Leach-Bliley Act (15 USC § 6801 et seq.). 

 
(j) Health Care Operations shall have the meaning given to that term at 45 C.F.R. § 164.501. 

 
(k) HHS shall mean the U.S. Department of Health and Human Services. 

 
(l) HITECH Act shall mean the Health Information Technology for Economic and Clinical Health Act, enacted 

as part of the American Recovery and Reinvestment Act of 2009, Public Law 111-5. 
 

(m) Privacy Rule shall mean that portion of the HIPAA Rules set forth in 45 C.F.R. Part 160 and in Subparts A 
and E of 45 C.F.R. Part 164. 
 

(n) Protected Health Information or PHI shall mean information transmitted or maintained in any form or 
medium, received by Subcontractor from, or created by Subcontractor on behalf of, Business Associate or any 
of Business Associate’s Covered Entity clients, including demographic information collected from an 
individual, that  
 

(i) is created or received by a health care provider, health plan, employer, or health care clearinghouse; and 
(ii) relates to the past, present, or future physical or mental health or condition of an individual; the provision 

of health care to an individual; or the past, present, or future payment for the provision of health care to 
an individual, and (a) identifies the individual or (b) with respect to which there is a reasonable basis to 
believe the information can be used to identify the individual. 

 
 The meaning of “protected health information” or “PHI” in this SubBAA shall be consistent with the meaning 

given to that term in the HIPAA Rules. 
 
(o) Security Incident shall mean the attempted or successful unauthorized access, use, disclosure, modification, 

or destruction of information or interference with system operations in an information system.  This term shall 
not include trivial incidents that occur on a daily basis, such as scans, “pings”, or unsuccessful attempts to 
penetrate computer networks or servers maintained by Subcontractor.  The term shall be limited to such 
incidents involving PHI or information systems containing electronic PHI. 
 

(p) Security Rule shall mean that portion of the HIPAA Rules set forth in 45 C.F.R. Part 160 and in Subparts A 
and C of 45 C.F.R. Part 164. 
 

(q) Unsecured PHI shall mean PHI that is not secured in accordance with standards promulgated by the 
Secretary of HHS in guidance issued by HHS or Office of Civil Rights (OCR) under Section 13402(h)(2) of 
the HITECH Act and as defined in 45 C.F.R. §164.402. 
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2. Use and Disclosure of PHI.  
  

(a) Except as otherwise provided in this SubBAA, Subcontractor may use or disclose PHI only as reasonably 
necessary to provide the services described in the Agreement or other activities of Subcontractor permitted or 
required of Subcontractor by this SubBAA or as required by law.   
 

(b) Except as otherwise limited by this SubBAA, Business Associate authorizes Subcontractor to use and disclose 
PHI in its possession for the proper management and administration of Subcontractor’s business and to carry 
out its legal responsibilities.  Subcontractor may disclose PHI for such purposes, provided that (i) such 
disclosures are required by law; or (ii) Subcontractor obtains, in writing, prior to making any disclosure to a 
third party (a) reasonable assurances from such third party that the PHI will be held confidential as provided 
under this SubBAA and used or further disclosed only as required by law or for the purpose for which it was 
disclosed to such third party; and (b) an agreement from such third party to notify Subcontractor immediately 
of any breaches of the confidentiality of the PHI, to the extent it has knowledge of such breach.   
 

(c) Business Associate does not authorize Subcontractor to provide Data Aggregation services with respect to the 
PHI or to De-Identify the PHI.    
 

(d) Subcontractor shall not transfer PHI outside the United States without the prior written consent of Business 
Associate.  In this context, a “transfer” outside the United States occurs if Subcontractor’s workforce 
members, agents, or subcontractors physically located outside the fifty United States and United States 
territories (American Samoa, Guam, Northern Marianas, Puerto Rico, and Virgin Islands) are able to access, 
use, or disclose PHI which was received from or on behalf of Business Associate. 
 

(e) Subcontractor shall not use or disclose PHI in a manner other than as provided in this SubBAA, as permitted 
under the HIPAA Rules, or as required by law.  Except as permitted under paragraphs (a-b) of this section, 
Subcontractor will not use or disclose PHI in any manner that would violate applicable laws or regulations, 
including, without limitation, the HIPAA Rules, if done by Business Associate or Business Associate’s 
Covered Entity clients.  Subcontractor shall use or disclose only the minimum necessary amount of PHI for 
each use or disclosure it makes of PHI in accordance with the provisions of Section 13405(b) of the HITECH 
Act and any implementing regulations. 
 

(f) Upon request, Subcontractor shall make available to Business Associate any of Business Associate’s PHI that 
Subcontractor, or any of its subcontractors or agents, have in their possession. 

 
3. Safeguards Against Misuse of PHI.  Subcontractor shall use appropriate safeguards, and comply with the 

applicable provisions of the Security Rule with respect to the Electronic PHI that it creates, receives, maintains, or 
transmits on behalf of Business Associate or its Covered Entity clients, to prevent the use or disclosure of PHI 
other than as provided by the Agreement or this SubBAA.  Subcontractor agrees to take reasonable steps to ensure 
that the actions or omissions of its employees or agents do not cause Subcontractor to breach the terms of this 
SubBAA.     

 
4. Reporting Impermissible Disclosures of PHI and Security Incidents.  Subcontractor shall report to Business 

Associate in writing (1) any use or disclosure of PHI not provided for by this SubBAA of which it becomes aware, 
or (2) any Security Incident affecting Electronic PHI that it creates, receives, maintains, or transmits on behalf of 
Business Associate or its Covered Entity clients of which it becomes aware.  Subcontractor agrees to report any 
such unauthorized use or disclosure or Security Incident promptly and in no case later than three (3) business days 
of becoming aware of its occurrence.  
 

5. Reporting Breaches of PHI.  Subcontractor shall notify Business Associate in writing promptly upon the 
discovery of any Breach of Unsecured PHI in the manner prescribed in 45 C.F.R. §164.410, but in no case later 
than two (2) business days after discovery.  Subcontractor shall provide information regarding such Breach 
(including, to the extent possible, identification of each individual whose Unsecured PHI has been or is reasonably 
believed by Subcontractor to have been accessed, acquired, used, or disclosed during the Breach).  Thereafter, the 
information shall be timely supplemented with additional information as may be obtained by Subcontractor.  
Subcontractor shall reimburse Business Associate for any and all costs and expenses incurred by Business 
Associate as a result of any such Breach caused by Subcontractor or any of its agents or subcontractors.     
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6. Mitigation of Disclosures of PHI; Indemnification.  Subcontractor shall mitigate, to the extent practicable, any 

harmful effect that is known to Subcontractor of any use or disclosure of PHI by Subcontractor or its agents or 
subcontractors in violation of the requirements of this SubBAA, or of any Security Incident.  Additionally, 
Subcontractor shall indemnify, defend and hold Covered Entity and its affiliates, officers, directors, agents and 
employees harmless from and against any and all losses, claims, actions, demands, liabilities, damages, costs and 
expenses (including costs of judgments, settlements, and reasonable attorneys’ fees actually incurred) arising from 
or related to: (i) the use or disclosure of PHI in violation of the terms of the Agreement; (ii) a Security Incident; 
(iii) a Breach of Unsecured PHI; or (iv) a “breach” as defined by applicable state law regarding a Covered Entity 
applicant’s or insured’s information. 
 

7. Agreements with Agents or Subcontractors.  In accordance with 45 C.F.R. §§ 164.502(e)(1)(i) and 
164.308(b)(2), Subcontractor shall ensure that any agent or subcontractor that has access to, or to which 
Subcontractor provides PHI (a) agrees in writing to the same restrictions, conditions, and requirements concerning 
the uses and disclosures of PHI as apply to Business Associate with respect to PHI and as contained herein; and 
(b) agrees in writing to comply with the applicable provisions of the Security Rule with respect to any Electronic 
PHI that it creates, receives, maintains, or transmits on behalf of Business Associate or Covered Entity.   

 
8. Access to PHI by Individuals.  
 

(a) Upon request, Subcontractor agrees to furnish Business Associate with copies of the PHI maintained by 
Subcontractor in a Designated Record Set in the time and manner designated by Business Associate.  
 

(b) In the event any individual or personal representative requests access to the individual’s PHI directly from 
Subcontractor, Subcontractor shall forward that request to Business Associate within the same day it is 
received.   
 

(c) Any disclosure of, or decision not to disclose, the PHI requested by an individual or a personal representative 
and compliance with the requirements applicable to an individual’s right to obtain access to PHI shall be the 
sole responsibility of the Covered Entity contracting with Business Associate.   

 
9. Amendment of PHI.  
 

(a) Upon request, Subcontractor shall make available for amendment and/or shall amend PHI or a Record about 
an individual in a Designated Record Set that is maintained by, or otherwise within the possession of, 
Subcontractor as directed by Business Associate in accordance with procedures established by 45 C.F.R. § 
164.526.  Any request by Business Associate to amend such information shall be completed by Subcontractor 
within fifteen (15) business days of Business Associate’s request. 
 

(b) In the event that any individual requests that Subcontractor amend such individual’s PHI or Record in a 
Designated Record Set, Subcontractor within five (5) business days shall forward such request to Business 
Associate. 
 

(c) Any amendment of, or decision not to amend, the PHI or Record as requested by an individual and 
compliance with the requirements applicable to an individual’s right to request an amendment of PHI shall be 
the sole responsibility of the Covered Entity contracting with Business Associate.   

 
10. Accounting of Disclosures.   
 

(a) Subcontractor shall document any disclosures of PHI made by it, to the extent that a Covered Entity would 
have an obligation to account for such disclosures under 45 C.F.R. § 164.528.  Subcontractor also shall make 
available information related to such disclosures as would be required for a Covered Entity to respond to a 
request for an accounting of disclosures in accordance with 45 C.F.R. § 164.528 and any amendments thereto, 
promulgated under the HITECH Act.  At a minimum, Subcontractor shall furnish Business Associate the 
following with respect to any covered disclosures by Subcontractor:  (i) the date of disclosure of PHI; (ii) the 
name of the entity or person who received PHI, and, if known, the address of such entity or person; (iii) a brief 
description of the PHI disclosed; and (iv) a brief statement of the purpose of the disclosure which includes the 
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basis for such disclosure. 
 

(b) Subcontractor hereby agrees to implement an appropriate recordkeeping system to enable it to comply with 
the requirements of this Section.  Subcontractor agrees to retain such records for a minimum of six (6) years. 
 

(c) Upon request, Subcontractor shall furnish to Business Associate information collected in accordance with this 
Section, in the time and manner designated by the Business Associate, to permit the Covered Entity 
contracting with Business Associate to make an accounting of disclosures as required by 45 C.F.R. § 164.528, 
and Subcontractor shall otherwise furnish Business Associate with the information necessary to enable 
Business Associate to comply with the applicable provisions of Section 13405(c) of the HITECH Act and any 
implementing regulations. 
 

(d) In the event that an individual delivers the request for an accounting directly to Subcontractor, Subcontractor 
shall forward such request to Business Associate the same day it is received.   
 

(e) The Covered Entity contracting with Business Associate shall maintain sole responsibility for preparing and 
delivering any accounting requested and for complying with the requirements applicable to an individual’s 
right to obtain an accounting of disclosures of PHI.   

 
11. Equitable Relief.  Subcontractor understands and acknowledges that any disclosure or misappropriation of PHI in 

violation of the Agreement will cause Business Associate irreparable harm, the amount of which may be difficult 
to ascertain, and therefore agrees that Business Associate shall have the right to apply to a court of competent 
jurisdiction for an order restraining and enjoining any such further disclosure or breach and for such other relief as 
Business Associate shall deem appropriate.  Such right of Business Associate is in addition to the remedies 
otherwise available to Business Associate at law or in equity. 
 

12. Availability of Books and Records.  Subcontractor shall make available its internal practices, books, agreements, 
records, and policies and procedures relating to the use and disclosure of PHI to Business Associate and, upon 
request, to the Secretary of HHS for purposes of determining compliance with the HIPAA Rules and this 
SubBAA.  Notwithstanding the foregoing, prior to any such disclosure to the Secretary of HHS or any other 
federal or state agency, Subcontractor shall notify Business Associate in writing immediately of such request and 
shall furnish Business Associate with copies of such request.  Business Associate and Subcontractor agree to work 
together in responding to any such request, including but not limited to engaging in an effort to obtain a 
confidentiality agreement, protective order, injunction or court order, if necessary, to preserve any applicable 
privilege. 
 

13. Covered Entity/ Business Associate Obligations.   
 

(a) Business Associate shall not request Subcontractor to use or disclose PHI in any manner that would not be 
permissible under, or that would violate, the Privacy Rule if done by the Business Associate (or its Covered 
Entity client). 
 

(b) To the extent that such limitations, changes, or restrictions may affect Subcontractor’s ability to use or 
disclose PHI to provide services under the Agreement and this SubBAA, Business Associate will notify 
Subcontractor of 

 
(i)  any known limitations on the use or disclosure of PHI contained in its Covered Entity client’s Notice of 

Privacy Practices; 
(ii)  any known changes in, or revocation of, any authorizations by an individual to use or disclose his or her 

PHI; and/or 
(iii) any known restrictions on the uses or disclosures of PHI that its Covered Entity client has agreed to or is 

required to comply with under 45 C.F.R. § 164.522. 
 
14. Term and Termination.   
 

(a) This SubBAA shall become effective on the date first written above, and shall continue in effect until all 
obligations of the Parties have been met under the Agreement and under this SubBAA.  
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(b) Business Associate may terminate immediately this SubBAA, the Agreement, and any other related 

agreements, if feasible, if/when the Business Associate makes a determination that the Subcontractor has 
breached a material term of this SubBAA and Subcontractor has failed to cure that material breach, to 
Business Associate’s reasonable satisfaction, within thirty (30) days after written notice from Business 
Associate.     

 
(c) Upon termination of the Agreement or this SubBAA for any reason, all PHI maintained by Subcontractor shall 

be returned to Business Associate or destroyed by Subcontractor.  Subcontractor shall not retain any copies of 
such information.  This provision shall apply to PHI in the possession of Subcontractor’s agents and 
subcontractors.  If return or destruction of the PHI is not feasible in Subcontractor’s reasonable judgment, 
Subcontractor shall furnish Business Associate notification, in writing, of the conditions that make return or 
destruction infeasible.  Upon Subcontractor’s determination that return or destruction of the PHI is infeasible, 
Subcontractor will extend the protections of this SubBAA to such information for as long as Subcontractor 
retains such information and will limit further uses and disclosures to those purposes that make the return or 
destruction of the information not feasible.  This Section 14(c) shall survive any termination of this SubBAA. 

 
15. Effect of SubBAA.  This SubBAA is a part of and subject to the terms of the Agreement, except that to the extent 

any terms of this SubBAA conflict with any term of the Agreement regarding the use, disclosure, protection, 
reporting or obligations as to PHI, the terms of this SubBAA shall govern.  In the event of inconsistency between 
the provisions of this SubBAA and mandatory provisions of the HIPAA Rules, as amended by the HITECH Act or 
otherwise, or their interpretation by any court or regulatory agency of competent authority and jurisdiction over 
either Party hereto, the HIPAA Rules, as interpreted by such court or agency, shall control.  Where the provisions 
of this SubBAA are different from those mandated in the HIPAA Rules, but are nonetheless permitted by such 
rules as interpreted by courts or agencies, the provisions of this SubBAA shall control.  
 

16. Regulatory References.  A reference in this SubBAA to a section in the HIPAA Rules means the section as in 
effect or as amended from time to time. 
 

17. Notices.  All notices and notifications under this Agreement shall be sent in writing to the listed persons on behalf 
of Business Associate and Subcontractor identified in the Arrangements.  
 

18. Amendments; Waiver; Interpretation.  This SubBAA may not be modified, nor shall any provision be waived 
or amended, except in writing duly signed by authorized representatives of the Parties.  The Parties agree to take 
action as is necessary to amend this SubBAA from time to time as may be necessary for Business Associate to 
comply with the HIPAA Rules.  A waiver with respect to one event shall not be construed as continuing, or as a 
bar to or waiver of any right or remedy as to subsequent events.  To the extent they are unclear, the terms of this 
SubBAA shall be construed to allow for compliance by Business Associate and Subcontractor with the HIPAA 
Rules.   
 

19. HITECH Act Compliance.  The Parties acknowledge that the HITECH Act includes provisions that require 
significant changes and additions to the HIPAA Rules.  The Privacy Subtitle of the HITECH Act sets forth 
provisions that significantly change the requirements for business associates and the agreements between business 
associates and their agents and subcontractors under the HIPAA Rules.  Many of these changes may be further 
clarified in forthcoming regulations and/or guidance issued by HHS or OCR.  Each Party agrees to comply with 
the applicable provisions of the HITECH Act and any implementing regulations issued thereunder.   
 

20. No Third Party Beneficiaries.  Business Associate and Subcontractor do not intend to confer, nor does anything 
express or implied in this SubBAA confer, upon any person other than Business Associate and Subcontractor, and their 
respective successors or assigns, any rights, remedies or obligations or liabilities whatsoever. 
 

21. Independent Contractor.  Subcontractor is performing services pursuant to the Agreement and for all purposes 
hereunder, Subcontractor’s status shall be that of an independent contractor. 
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Exhibit D 
 

Excellus Contractor Code of Conduct 
 
 
 
Following the link below to access the Excellus Contractor Code of Business Conduct. 
 
https://news.excellusbcbs.com/compliance/code-of-conduct 
 

https://news.excellusbcbs.com/compliance/code-of-conduct
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